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1'0: The Commission

PETITION FOR RECONSIDERATION

James A Kay, Jf. ("Kay"), by his attorneys and pursuant to Section 405(a) of the Communications Act of

]934, as amended, 47 USC § 405(a\ and Section 1 106 of the Commissicm's Rules and Regulations, 47 CF.R §

I 106, hereby respectfully petitions the Commission to reconsider the l\Iemorandum Opinion and Order ("MO&O"\

FCC 98-107 (released August 14, 1cYJ8), whereby Kay's Petition for Extraordinary Reliefin the above-captioned

matter was demed. and his AlotionfC)J' Stay ofProcedural Dates was clis1l11ssed as moot In support ofthis request for

reconsIderation, the following IS respectfully shown

I. INSUFFICIENT NOTICE

The Commission rejected Kay's assertion that the Order to Show ('a use, Hean'ng f)esignation Order and

Notice oj'OpportunitYfor HearinxJ()r For(eiture ("HDO"\ ] 0 FeY' Red ::061 (1994\ did not provide Kay with

adequate notice of the issues against hIm, thereby VIOlating Section 5(a) of the Administrative Procedure Act. 51 r SC

§ 554(b)(3), and Section 311(c) of the Communica,jons Act of I(J34 as amended. 47 U.SC § 312(c) MO&O at ~~ ()

[t IS mdlsputable that the HDO Itself fails to gIve legally 1r1sutllClent notice as to VIrtually evely issue other

than the so-called Section 308(b) issues The HDO merely rt~ferences regulatory provisions Kay is alleg~d to have

,'iolated. but provides absolutely no factual allegations or mfomlatlon as to when. where, or how Kay allegedly violated

the proVISIons "or example, Issue (c) asserts IS set "[ljo determine If kay has "n II fully or repeatedly vlc,lated any ofthe

C'ommlssion's construction and operation requirements in violatlOn or Sections 91l 155,90 157,90313,90.623.

90617,90631, and 90633 of the Commission's Rules." HDO at ~12(c), hut provides no mformation beyond the

summary assertion that these rules may have been violated. Kay holds more than 150 licenses representing over 30n

base station locations. The HDO does not disclose which of these facilities was not constructed or ope'ated in

accordance with the rules, nor does it disclose the time and nature of the alleged violations; rather, it merely cites the

legal proviSIOns Kay is alleged to have violated This docs not pass due process muster. See Soule Glas & Glazmg Co.

F. ,'v'LRB, 6:'2 F.2d 1055, 1074 (l st ('lr 198n IJIach F. Ambach n N Y1d 313. 331 (1989)
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The CommIssion nonetheless finds that there \vere "other- sources "f notice available to Kay" A10&O at ~ 9

Thus. Kay's notIce concerns are brushed aside because he was given the opportlmity to serve interrogatories on the

Bureau and file Freedom of InfonnatlOn Aet requests ld This analysIs Ignores the faet that the Bureau pwvided Kay

wIth false Infonnation in response to l11s discovery requests, and that both the Bureau and the PresIding Judge have

thwarted efforts of Kay to obtain more specific infom1ation underlying the specific allegations against him. For

example, in response to interrogatories presented by Kay, the Bureau IdentIfied a l'vIr. Richard Lewis as O'le believed "to

have knowledge of instances of dellherate and/or maliCIOUs mterference" hy Kay, IVireless l'elecommunications

Bureau's Response lo Kay's First Sel oj'lnlerroxalories (served un \ larch S. 1995 In VI/T Docket No. 94.·147)

(hereinafter" fTTB Interrogatory Responses") at p. 16, Response 4-1 and "to have direct knowledge of relevant facts

relating to instances of abuse of process" by Kay. ld. at p 19. Response 5-1 Yet during a deposition in i:. separate CIvil

proceeding, t..1r Lewis made clear that Kay had resolvecr not caused. an mterference problem, and he expressly del1.1ed

that "fvIr. Kay did anything wrong. improprietous or unethical in his business dealings with" fv1r. Lewis. See Petition for

Extraordinary Reliefat pp. 52-64 Kay experienced similar results WIth many of the other persons who were falsely

represented by the Bureau to have 1I1fomlatlOn regard1l1g the designated Issues ThIS further frustrated hIS efforts to

learn the nature of the charges against him The Bureau used false lI1lerrogatury responses lo send him un a wild goose

chase. and now has the audacity to cIte the interrogatories as a defense agamst failure to adequately infcnn Kay

After conducting such discovery as he was afforded, Kay sttl] ,vas unable to learn the specifics of the

allegations against him He thus served on the Bureau fUlther IIltenogatorJes seekll1g more specifiCS, e.g., the call signs

of stations allegedly not constructed m accordance with the regulatIOns. the details of alleged instances of intentional

mterfercnce (when the interfcrence allegedly occurred. against whom. on what frequency, etc.], but both the Bureau and

the PreSIding Judge rebuffed Kay 111 this effort See Afemorandum Opinion and Order, FCC 98M-55. released May J '.

1998.lvfemorandum Opinion and Order, FCC 98M-42. released\pril 7 1998 Indeed, the Presiding Judge came to

the fantastic conclusion that the he need not concern himself with statutory notice requirements because Kay's

"knowledge of the conduct of hiS husmess" should he adequate to mform h,m whether he committed any of the alleged

VIOlations. Afemurandum Opinion ami Order, FCC 98Ll-5:\ at (' S Thal reasonmg leads to the absurd conc1usiun thal

the (~ommlssionmay, at any time summarily accuse any licensee (,f any VIolation and need not provide the licensee WIth

any factual details other than to speCIfy thc particular statute or regulation allegedly VIOlated, because:he licensee's

knowledge ufhls own busmess IS adequate to mform hl1n ufthe detaIls of any VIOlatIons he may have committed Such

twisted logic effectively repeals ec:pllcit statutory notice reqUJrements, something that neither the Presiding Judge, the

Bureau. nor the Commission has the power to do
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Kay urges the Commission to reconsider. on policy if not legal grOUIllls, the dubious conclusion:oo hastily

reached in the MO&o.

II. IMPROVIDENT DESIGNATION OF HEARING

The Conm1lssion also rejected Kay's demonstration that the designatIon of thlS proceeding was lmproperly

motivated and insufficiently justified hy the Bureau \40&0 at -;~ 111-15 For the reasons discussed below, the

( 'ommisslCn is urged to reconsider and to hold these proceedings m abeyance pending a complete investigation of the

Hureau's mlsconduct m the mvestlgatlon. des1gnation. and prosecutl0n of thls case

A" Inadequate Investigation

In investigating this matter and arranging for the des1gnation of this case against Kay, the Bureau relied on the

unsworn and unsubstantiated allegatIOns of a handful of Kay's competitors. ""'Jthough these were persons known by the

Bureau to be hiased agamst Kay, the Bureau dld nothmg w test the \teraclty or aCGllracy of the allegations. In some

~:ases, the Bureau ignored direct mformatlon that allegations bemg made agamst Kav were false. The Commission

hmshes this aside, stating that it lS perfectly proper to conduct investigations based on complaints of competitors

\!(Nr:'d) at~) I() While that may be tme. It 1S not unconditIOnally SO--It dOces not mean that the I~ureau hets unbridled

discretion to accept as valid any and all biased accusations \vith nu responsihility' whatsoever tu apply at least some

threshold test of reliability. \\'hile It may be within the Bureau's discretion to investigate and pursue enforcement

actions based on allegations from hldsed sources, in this case th" Bureau grossly abused that discretion.

rhe Commission panots th" Bureau's refrain that there ,vere "numerous complamts" against Kay, thereby

warrantmg the investigation and enforcement actions against hJn1. In point of fact the "numerous complaints" came

from a grant total of two real and one fictitious source The only complaints specifically identified by the Bureau came

from the Picks (Gerard and Harold PIck. proprietors of ('0l11mumcal IOns ('onsu Itants and Systems and :ompetltors cd'

Kay). :-/1T. ('hris Killian (proprietor of Carrier Communications, also a Kav competitor), and one William Drareg

(allegedly of\Villiam Drareg and ,\ssoclates)1 See HTB Interrogator)' Responses at pp :'-6, Respons,~s 2-1 through 2-

1. and Attachments 1-17 and 2.~

I ""'.fter a diligent investigatIon by Kay, it appears that there lS no William Drareg, and their certainly is not and
was never any William Drareg and Associates located at 1800 Century Park m Century Clty, the return address on an
alleged complaint against Kay See ifTB Interrogator)' Responses, !\ttachment No 2. On infonnation and belief after
due investigation, Kay believes that \Villiam Drareg is a fictitious name and that the alleged complaint was actually
suhmitted under false pretenses by ,~\!lr (Jerard Pick (Note that (al "I)rareg" IS "l1erard" spelled hackwards, and (bl the
phYS1Cai fonnat and layout as well as the handwritten portion:'. of the complaint are strikingly similar t:.J complaints filed
by the Picks.) Kay has on several occasions called this to the Bureau's attention, but not only has the Bureau ignored
Kay, 1t proceeded to rely on the falSIfied complarnt from a nonexIstent fantasy man as part of its justification for
proceeding against Kay

- 3
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The credibility and reliability of1'viessrs. Pick and Killian are m substantial and serious doubt. See Petitionfw

Extraordinary Reliefat pp. 18-19 (demonstrating that (3:erard and Harold Pick submitted false sworn statements and

forged documents to the Commission m a contested matter), at PI' :(1-22 (,demonstrating that Harold Pick participated

wIth James Doering, another Kay competitor, in a scheme to submit a forged assIgnment of license applicatIon

contaimng false representations to the Commission), and at PI' ::'5-3() (demonstrating that Chris Killian misrepresented

to and lacked candor with the CommissIOn by concealing his rea] party in mterest statement in an application submitted

hy hIm through hIS spouse) It IS no answer to say, as the CommISSIOn does. that ~v1r PIck ',,'ill not be called to testlt)' at

the heanng and lhat the credibility of vir Killian c<m be tested hy tht~ PresIding Judge al the hearing. Tht issue at haml

IS the propriety of the initial investigation and designation of the heanng ThIS can not be resolved after the fact The

Presiding .fudge has, in further demonstration of his unccasing bras against Kay, categorically refused to allow Kay to

conduct dIscovery mto (a) the specIfic conduct by Killian that establIshes hIS lack of credibility,2 and (b) the underlymg

basis for some of the substantive allegations by Killian against Kay \

Kay does not dispute the general principal that the Comnl1ssion staff can and should consider informatlOn

pnwlded hy competItors m pursumg Its enforcement actlVities I~ut the staff has a responsd,i Iity to act with due care

ami engage in at least some critical eva] uation of the information il receivt's before hringing dOV\'n the full regulatory

weight of its enforcement mechanism on a licensee. \Vhen allegations are from biased sources whom the Bureau knows

are m hot(y contested proceedings with the accused, when there is informatIOn before the Bureau calling into question

the accuracy of the mformatwn provided and/or the credibility' of the informant, and when the many of the

accusations could be tested through mmimal follow-up investigation it IS an abuse of discretion for the Bureau to

simply accept and rely upon the untested, unverified, and uncorroborated accusations Indeed, if this were adequate to

Justify a revocatlOn heanng, the C'C)J11l11lSSlOn would not even nced em enforcement staff--It could simply allo'Ar a

lIcensee's competitors to prepare heanng designation orders!

B. Abuse ofDiscove~'

The CommIssion acknowledges. hut then never addresses that one of Kay's complaints IS that the Hureau

designaled this hearing withoul adequate justificatlOn ror mosl of the issues and with the mtention of improperly using

discovery as a fishing expedition to make a case against Kay after the facl. ,HO&O at,-] 5(a) Kay fully developed and

2 The Presiding Judge expressly forbade Kay from examinmg Killian, during his deposition, en the matters
addressed at pages 25-10 of the I-'etltionfor Fxtraordinwy Relief t~ven though these matters are clearly pertinent to \1r
Killian's credibility.

3 One or ~ore employees ur agents oft,·1r. Killian allegedly conducted a telephone survey punorting lo
demonstrate inadequate loading by Kay Kay was precluded. 111 dlsccwery from mquinng mto the detai Is ofthis survey
including who conducted it or the methodology employed

- 4
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substantiated his position in this regard, including the presentation of a memorandwn from staff expressly admitting

that this was the Bureau's intentional strategy. Petition for Extraordinary Reliefat pp. 6-13. Kay further Twted that the

Bureau was effectively forced to drop two issues--issue (b), alleging illegal trunking by Kay, and issue (t), alleging that

Kay had improperly obtained license cancellations from other licensees I d. at pp. 12-13. The only treatment of this

concern by the Commission is as follows:

Kay contends that the Bureau should have known prior to designation that issues (b) and (t) were unfounded.
The ultimate dismissal of an issue, however, does not imply that it was wrongly designated. Th,,~ availability
of swnmary procedures in hearing proceedings is based on the premise that it may be proper to dispose of
validly designated issues without a full evidentiary hearing.

MO&O at n. 1. But this is, once again, a statement of general principle that is utterly inapposite to the fads of this case.

In dropping issue (b), the trunking issue, the Bureau stated that Kay was using the E.F. Johnson LTR trunking

format in a manner consistent with an advisory letter, dated June 21, 1993, issued by Rosalind K. Allen, then Chief of

the Rules Branch, Land Mobile and Microwave Division, Private Radio Bureau, and disputes Kay's assertion that the

Bureau knew or should have known, prior to designation, that Kay's system was configured in full compliance with the

advisory letter. The Bureau claims that it was unable to make this determination until Kay belatedly provided technical

information during discovery. Wireless Telecommunications Bureau's Opposition to Petition for Extraordinary Relief

at ~ 15. That is blatantly false.

The essence of the 1993 advisory letter is that it is permissible to employ a system configuration whereby two

or more conventional stations are equipped with carrier operated relays designed to prevent the mobiles from accessing

that base station if there is activity on the channel. This causes the mobile to access a different channel in the system

that is not currently busy. (If there is no activity on the channel, the carrier operated relay at the base station is not

triggered, and the mobile is able to access that repeater.) This effectively gives the mobile unit access to multiple

conventional stations, even though the mobile operator cannot directly monitor the channel, without being "trunked" in

the pure technical sense. It provides much of the efficiency of trunking without significant risk of interference to other

co-channel users. Ms. Allen's 1993 advisory letter stated that "this enhanced mode of operation is '" permissible for

SMR-conventional stations. II

In interrogatories to the Bureau, Kay inquired as to the basis for the designated issue asserting that Kay had

improperly operated conventional stations in trunked mode. The Bureau responded by describing the details of an

inspection of Kay's Station WNWK982 conducted by FCC field personnel on July 22, 1994--more than five months

prior to the HDO WTB Interrogatory Responses, Response 2-7. The two critical factors gleaned from The investigation

that led the Bureau to the conclusion that the station was being improperly operated in trunked mode were: (a) the

presence of periodic data bursts that were correctly identified as being a scheme used in E.F. Johnson LTR trunking

- 5 -
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format to update mobiles and to detect mobiles wishing to communicate with the system, and (b) the existence of a

physical repeater network data link (RNDL) cable between this repeater and several others. Both of these are typical

components of the LTR format approved in the 1993 advisory letter. The Commission field personnel who conducted

the inspection were later deposed by Kay, and they admitted that the system appeared to be in conformance with the

advisory letter.

Thus, the Bureau had in its possession, as early as July of I994--more than five months prior to designation--

the very information on which it now bases its belated decision to drop the issue Ironically, the factors that the

Commission originally cited as evidence that Kay was in violation of the rules (the data burst and the RNDL cable) are

the same factors that now prevent the Bureau from pursuing the issue more than four years later. This information was

known to the Bureau well in advance of designation. The Bureau nonetheless improperly designated the Issue in order

to further defame Kay and to provide false justification for its broad discovery-based fishing expedition [t is one thing

to designate an issue based on incomplete indication of a potential violation and then to use discovery to further

inquire. It is quite another thing, however, to designate an issue without any justification, when pressed for justification

to cite information that is actually exculpatory and that was known long before designation, and then to drop the issue

after subjecting the licensee to four years of microscopic examination about the false issue in hopes of discovering

something damaging. That is an abuse of process, and it is utterly improper for the Commission to lightly brush it aside.

The Bureau is equally disingenuous regarding its decision not to pursue issue Ct), which was dl~signated "[t]o

determine whether [Kay] has abused the Commission's processes in order to obtain cancellation of other licenses." In

dropping the issue the Bureau stated: "The Bureau has taken discovery regarding the complaints it has r'eceived and has

decided that the allegations of misconduct. .. of which the Bureau is aware involve allegations of civil fraud or

contractual disputes more appropriately resolved in civil courts of competent jurisdiction." Wireless

Telecommunications Bureau's Statement ofReadiness for Hearing, filed June 3, 1998, at ~ 204 The Bureau studiously

makes it sound as if there is evidence of wrongdoing, but which would best be pursued in another forurn, and the

4 This is a contradictory position for the Bureau. Kay has repeatedly attempted, without succe:~s, to engage the
Bureau in settlement discussions in an effort to negotiate a resolution of this matter settle this matter without further
litigation. The Bureau has taken the position that it is bound by the desires of the Commission as expn$sed in the
designation order, and it has steadfastly refused to entertain meaningful settlement discussions. But now we see the
Bureau unilaterally deciding that this is not the proper forum in which to litigate an issue that the Commission has
expressly designated for litigation here. To be clear, the Bureau does not say there is no evidence to justify the issue-­
indeed, it falsely implies that such evidence was found during discovery--rather, the Bureau has substituted its
judgment for that of the Commission regarding the proper forum in which to address this matter. It is curious that the
Bureau so quickly dismisses the Commission's directives when it will serve to prevent exposure of the Bureau's
improper treatment of Kay, while at the same time hiding behind a feigned adherence to Commission directive in order
to avoid resolving this matter expeditiously. Clearly, such duplicity is born of a personal animus detennined to destroy
Kay at any cost.

- 6 -
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Bureau thereby intentionally creates a false impression. The real reason the Bureau dropped the issue is because the

alleged victims of :Mr. Kay's imagined crimes are nowhere to be found.

Kay has, either in the course of this proceeding or in the context of other civil litigation, deposed most, if not

all, of the persons identified by the Bureau as having information regarding this alleged misconduct by Kay. He has yet

to find someone who knows or will even allege anything of the sort. Rather, they are all like Richard Lewis, asserted by

the Bureau to have been a victim of Kay's schemes to misappropriate licenses from others, but who under oath

succinctly and clearly denied that "Mr Kay did anything wrong, improprietous or unethical in his business dealings

with" :Mr. Lewis. See Petition for Extraordinary Reliefat pp. 52-64. The reality is that the Bureau has dropped this

issue for fear that Kay, at hearing, will further test the ostensible witnesses to learn that the Bureau (a) lied when it

represented to Kay that these people had information about the alleged violation, and/or (b) perhaps even suborned

false sworn accusations from other potential witnesses in the same manner as it did with:Mr. Lewis.

m. PROSECUTORIAL MISCONDUCT

It is particularly distressing to Kay that the Commission would simply brush aside with virtually no

consideration or analysis the extensive evidence presented by Kay regarding serious misconduct by the Bureau in the

handling of the investigation, designation, and prosecution of this case. Unlike the Bureau's allegations ;igainst Kay, the

charges against the Bureau are detailed and fully supported by extensive documentary evidence, in most cases

consisting of testimony given by witnesses under oath, sworn declaration, or documents or other information suitable

for official notice. The Bureau has denied virtually none of the factual assertions--and offers no support for the few

factual denials it does make--but rather relies on legal sophistry and obfuscation to avoid being accountable. The short

shrift given these serious but well substantiated assertions in the MO&O is woefully inadequate and should be

reexamined.

A. Preferential Treatment of Informants and Complainant Against Kay

Kay made an extensive and irrefutable showing that, as to four different persons who had complained of,

informed on, and/or are potential witnesses against Kay, the Bureau has steadfastly refused to take any enforcement

actions in the face of conclusive showings of conduct at least as bad, if not far worse, than that alleged against Kay.

These individuals are being effectively rewarded for their assistance in the Bureau's obsessive quest to bring down Kay.

Requestfor Extraordinary Reliefat pp. 13-34.

The Commission maintains that the Bureau is more like a prosecutor, and therefore need not maintain an

entirely unbiased posture, provided it does not engage in "outrageous conduct that offends fundamental fairness and

shocks the universal sense of justice." MO&O at ~ 13. If the Commission is not outraged by fully substantiated and

- 7 -
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unrefuted showings that the Bureau is offering preferential treatment to potentially unqualified licensees in exchange

for assistance in "getting" a licensee with whom the Bureau has a personal problem; if the Commission is not offended

by the Bureau's apparent willingness to abuse the Commission's own procedures in its quest for an enforcement "head

on the wall"; and if the Commission is not shocked by evidence that the Bureau would go so far as to rely on

information it knows or should know is false and even to go so far as to suborn false statements against an enforcement

target, then there is no longer any fundamental fairness to be protected in Commission proceedings.

In any event, the Commission's attempt to analogize the Bureau to a criminal prosecutor limps. While the

Bureau is, in some respects, performing the functions of a prosecutor, it is also an agent of the Commission, obligated

to discharge itself in the public interest. The Bureau's selective prosecution of Kay is clearly at odds with established

FCC jurisprudence. The Commission, and hence the Bureau, may not properly seek the harshest of penalties against

one licensee while giving several similarly situated licensees an indefinite pass. See Melody Music, Inc. v. FCC, 345

F.2d 730 (D.C. Cir. 1965). That is true even when the Commission merely neglects or refuses to explain the reason for

the disparate treatment, id., and it is more so true when it is clear that the only explanation for the disparate treatment is

bias against the disadvantaged licensee

Kay has made out a well documented, fully substantiated, prima facie case of improper disc.:riminatory conduct

by the Bureau, and the Commission should not brush it aside with mere platitudes. The Commission most certainly

should not subject Kay to a revocation hearing born of and supported by such conduct unless and until the matter is

fully investigated and remedied.

B. Improper Communications With Kay's Competitors

The Commission summarily dismisses Kay's fear that the Bureau was likely to disclose compet.itively sensitive

information to his competitors by simply relying on the Bureau's self-serving denial that it intended to do so. MO&O at

n.3. Strikingly absent from the Commission's analysis is any explanation of (a) why Kay's apprehension was not

reasonable in light of intentional efforts to damage him by a Commission employee's ex parte communi,~ations during a

finder's preference proceeding, Requestfor Extraordinary Reliefat pp. 38-42; (b) the staff's refusal to assist him in

addressing theft of service problems, id. at pp. 42-45; and (c) the Bureau's demand that Kay provide 50 copies of the

information requested; id. at p. 35 5

5 It is noted that the most copies of submissions called for in any type of proceeding under th,: Commission's
regulations is fourteen. 47 C.FR. § 1.51(a)(2). It is inconceivable that the Bureau required more than quadruple that
number of copies if the proprietary information it sought from Kay was to be used only internally.

- 8 -
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C. Reliance On and Solicitation of False Statements.

The most serious of the Bureau's improprieties is its reliance on statements that it knew or should have known,

in the exercise of reasonably prudent care, were false, and in at least one instance, the Bureau's affirmative coaching of

a potential witness to give a false statement under oath against Kay (i.e., the sworn false statements of Harold Pick and

Richard Lewis). Requestfor Extraordinary Reliefat pp. 45-65. The Commission asserts that it has "examined the two

instances of alleged false statements regarding Kay in sworn declarations obtained by the Bureau," MO&O at ~ 15, but

its ostensible analysis leaves much to be desired. The Commission first echoes the Bureau's impotent defense that

neither Pick nor Lewis will be called as witnesses. Id. The Commission seems to be saying that the Bureau has no

obligation to seek the truth in conducting its investigation, that it may negligently rely on false statements, and even go

so far as affirmatively suborning false sworn statements, so long as it drops the perjurer from the witness list if it is

caught. That is absurd, outrageous, and unlawful.

The Commission reasons that "[t]here is no showing the Bureau was aware that any statement in Pick's

declaration was misleading." Id. To set the record state, the crucial statement in Pick's declaration was not merely

misleading--it was not even "legally accurate"--it was patently false Second, whether or not the Bureau actually knew it

was false, the Bureau most certainly should have known it was false. Pick was making a very serious allegation against

Kay, an allegation that Kay had committed a felony. This could have easily been tested with minimal follow-up. The

Bureau knew Pick was a bitter enemy of Kay. The Bureau was in possession of a conflicting statement by Pick as to the

same incident. The Bureau had in its possession conclusive evidence that Pick, in a contested proceeding, had

submitted a false sworn statement and forged documents. Requestfor Extraordinary Reliefat pp. 45-50. It is simply

not adequate, in the face of all that, for the Commission to yawn and look the other way simply because the Bureau

claims it did not know the statement was false.

Moreover, by highlighting the assertion that the Bureau was unaware that Pick's statement wa:~ false, the

Commission seems to acknowledge the obvious, namely, that the Bureau did know that the Lewis statement was false.

It would of course be difficult for the Bureau not to know this since it was a Bureau official who fed the false

information to Mr. Lewis. The best the Commission can muster in this regard is to simply ignore the conclusive

evidence of and to weakly state: "The Bureau denies that the Lewis statement was the basis for making charges against

Kay and indicates that its charges were based on other evidence." MO&O at ~ 15. Assuming arguendo the Bureau did

not rely on the Lewis statement, that still does not excuse its conduct--which was tantamount to subornation of perjury-

-nor does it in any way diminish Kay's legitimate concern about the conduct of the investigation agaim;t him and the

nature of the evidence to be presented by the Bureau. Moreover, the assertion that the Bureau did not rely on the Lewis

- 9 -
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statement is patently Wltruthful. Are we expected to believe that two Bureau employees, during a time of limited fiscal

resources, flew all the way to California to interview a witness and solicit a statement on which it then did. not rely?

When the Bureau was asked in discovery for the basis of its assertions regarding interference and abuse of

process, it identified Richard Lewis. WTB 11lterrogat01Y Responses at pp. 16 & 19, Responses 4-1 & 5-1. The Bureau

can not have it both ways. When Kay complains about lack of notice as to the substance and basis of the allegations

against him, the Bureau points to its "extensive" interrogatory responses. Yet, when confronted with the filct that the

interrogatory responses are inaccurate and even identifies an alleged sources who lacks the knowledge attributed to him

and who provided a.false statement at the Bureau's urging, the Bureau backpedals and says it never relied on that

individual's statement. Clearly, the Bureau's story does not wash, and the Commission must reevaluate it on

reconsideration.

IV. CONCLUSION

Much is wrong, improper, and even illegal in the way this matter was investigated and designated. The party

responsible for that misconduct is now in charge ')f prosecuting the case. It is patently Wlfair to subject Kay to this

process without first im-estigating, evaluating, and remedying these serious irregularities, improprieties, and illegalities

WHEREFORE, it is respectfully requested that the Commission reconsider the MO&O and grant the relief

requested in Section IV of the Petition for Extraordinary Relief.

- ](1 -
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Washington, nc. 20016-2157
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By:

Telephone: 301-320-5355
Facsimile: 301-229-6875

ail: rjk@telcomlaw. m

Aaron . Shainis
Shainis and PeJtzman
1901 L Street, N.W. - Suite 290
Washington, nc 20036

Telephone: 202-293-0011
Facsimile: 202-293-0810
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From: Bob Keller To: Aaron Shainis Date: 9/23/98 Time: 3:25:02 PM

CERTIFICATE OF SERVICE

Page 2 of 2

I, Robert 1. Keller, counsel for James A. K~y, Jr., hereby certify that on this 23rd day of September, 1998, I

caused copies of the foregoing PETITION FOR RECONSIDER4.TION to served, by facsimile with follow-up by

first class United States mail, postage prepaid, on the officials and parties in WT Docket No 94-147, as follows:

JOHN I RIFFER ESQ
ADMINISTRATIVE LAW DIVISION
OFFICE OF GENERAL COUNSEL
FEDERAL COMMUNICATIONS COMMISSION
1919 M STREET NW STE 622
WASHINGTON DC 20054-0001

JOHN SCHAUBLE ESQ
ENFORCEMENT DVISION
WIRELESS TELECOMMUNICAITONS BUREAU
FEDERAL COMMUNICATIONS COMMISSION
2025 M STREET NW STE 8308
WASHINGTON DC 20554-0002

WILLIAM H KNOWLES-KELLTT ESQ
GETTYSBURG OFFICE OF OPERATIONS
WIRELESS TELECOMMUNICAITONS BUREAU
FEDERAL COMMUNIATfONS COMMISSION
1270 FAIRFIELD RD
GETTYSBURG PA 17325-7245

Robert J. Keller
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